Revisiting Service Lists in ECF 3.x
PURPOSE
This note revisits service lists as implemented in ECF 3.x.
DISAMBIGUITY
The term, Service, has three different meanings relevant to a discussion of service lists.  To reduce ambiguity, this note will refer to these as primary, secondary and tertiary service.  Each of these types of service serves different purposes and is constrained by different rules of civil procedure.
PRIMARY SERVICE OF PROCESS

The purpose of primary service is to obtain jurisdiction over the defendant in a lawsuit.  
In Federal Courts, FRCP 4 provides the specific rules controlling primary service of process.
It is the opinion of the Electronic Filing Committee, Science and Technology Law Division, of the American Bar Association that Electronic Service of Process is not permissible pursuant to existing sources of law.  
This restriction probably extends to tertiary service of process.

SECONDARY SERVICE OF PROCESS

The purpose of secondary service is for the exchange of documents as between parties who have previously been brought into a lawsuit via primary service of process.  

In Federal Courts, FRCP 5 provides the specific rules controlling secondary service of process.  FRCP 5 covers the exchange of:

· orders;

· pleading subsequent to the original complaint,

· discovery requests;

· written motions;

Application of Electronic Delivery to Secondary Service

The use of electronic means to complete secondary service is authorized by FRCP 5(b), but only when the recipient has given their consent, in writing, to receive secondary service via electronic delivery.  When authorized by a local rule of court, a party may serve documents through “the court’s transmission facilities”.  Service by electronic means is not effective if the sender learns that the attempted service did not reach the person to be served.

TERTIARY SERVICE OF PROCESS

The purpose of tertiary service of process is to enforce a judgment for payment of money by collecting the money not from the judgment debtor, but from persons owing money to the judgment debtor.  

For example, a bank is the debtor of its depositors; and, an employer is a debtor of its employees to the extent that wages have been earned and are owed.  

A common example involves an order of child support.  The parent subject to an order to pay child support is the judgment debtor.  The judgment debtor’s employer owes wages to the judgment debtor.  Tertiary service involves delivery of an order of the court to the employer to withhold a portion of the judgment debtor’s wages and to deliver this money to the court or state agency in payment of the debt.

The Federal Rule on Tertiary service of process is FRCP 69

This note will treat tertiary service the same as primary service of process.  
ANALYSIS

LegalXML’s ECF 3.1 standard provides the following guidance on the exchanges that are within the scope of the standard and those exchanges that are outside the scope of the standard.
In addition to filing of court case documents, this specification supports “secondary service” – the delivery of copies of filed documents to persons who have already been made parties to a case.  This specification does NOT support “primary service”, which entails the service of summonses, subpoenas, warrants, and other documents that establish court jurisdiction over persons, making them parties to cases.  Therefore, this specification does NOT support the following automated information exchanges:

· A query by a filer seeking from the court record system the names and addresses of parties in a new case who must be served to establish court jurisdiction over them in the new case, and

· Transmission of copies of or links to documents submitted for filing to any party in a new case or any newly added parties in an existing case.

ECF 3.1 also provides that,

“the Filing Assembly MDE MAY obtain service information for all parties in an existing case at any time by invoking the GetServiceInformation operation with the appropriate case number on the Court Record MDE.  In order to provide this information, the Court Record MDE MUST have access to the official registry with all updated information about case participants.  There MUST be only one such registry per court, though multiple courts MAY share the same registry.  The Court Record MDE responds synchronously to the Filing Assembly MDE with all participant information necessary to electronically serve them and provides updated mailing addresses for those that are not participating electronically.

If the court provides a hub Service MDE, the electronic service information returned from this query MUST include the court’s Service MDE ID for all case participants.

A party to a case is always the official target of service.  In practice, the system will actually deliver to pro se litigants and to attorneys as intermediaries.”

IDENTIFY THE PROBLEMS WITH THE SERVICE MDE

As currently written, ECF 3.1 deviates from current practice in the legal community.  ECF 3.1 assumes the Court will maintain the “official registry”, the service list, with updated information about case participants.  This does not work for the following reasons.
1.  The duty to serve documents on all entities entitled to receive service rests with the filer, and not with the court.  When the filer is an attorney, the duty to effect service comes with liability.  The filer’s liabilities include:

· Reputational risk with the court;
· Reputational risk with the client;
· Professional Responsibility and potential Professional Discipline; and 
· Financial risk, should the filer have to bear the cost of duplicating service.

As long as the filer has the duty to effect service, the filer, and not the court, should maintain their own service list.
2. The multiple e-filing vendor problem.  Absent contract, e-filing vendors do not have a duty to:

· Serve documents upon participants contracting with a competitor e-filing vendor;
· Serve documents upon participants who have not contracted with any e-filing vendor; or 
· Synchronize service lists with other e-filing vendors.  

In the multi-e-filing vendor scenario, the filer must know if his e-filing vendor can complete service upon another participant, or not.  Even when the court can serve the court’s orders upon the parties via multiple e-filing vendors the court may not know if parties can serve each other across e-filing vendors.  This problem is less a technical problem then a problem of contract.  The court’s service list is inadequate if parties cannot rely upon it to serve across e-filing vendors.
5.  The business problem.  For secondary service, ECF 3.1 does not address the question of money.  How does service upon participants contracting with a competitor e-filing vendor fit into the business model?  How are fees shared between e-filing vendors?  This also is less a technical problem then a problem of contract.  Unless vendors cooperate, they cannot be expected to synchronize service lists.  
6.  The service list update problem.  Parties change attorneys.  Attorneys change law firms.  In some lawsuits, the identity of the plaintiff’s and defendants can remain fluid for some time.  A service list is only valuable if it is current.  Again, who has the duty to maintain the list?  Who bears the liability for maintaining the accuracy of the service lists?  Under current law, it is the filer.
7.  Discovery.  The largest volume of documents exchanged during civil litigation occurs during discovery.  ECF 3.1’s definition of secondary service is limited to” – the delivery of copies of filed documents to persons who have already been made parties to a case.”  Secondary service also includes service of documents upon parties that are not filed with the court.  In discovery, it is common to serve a discovery request upon a non-party, with a copy served upon all other parties.  ECF 3.x could be extended to support the delivery of documents as between the parties that are not filed with the court.  ECF 3.x could also be extended to support the hybrid case where primary service is performed on a non-party outside of the e –filing system and secondary service of a copy of the document is served upon all other parties via the e-filing system.  A party may include a non-party on their service list.  The court will not add the non-party to their service list.
8.  Service upon participants who are not parties.
There are other scenarios where a list of the parties in a case, and their attorneys, is a subset of the entities entitled to receive service.  Therefore, parties cannot rely on the court’s service list to identify everyone entitled to service.  Examples of non-parties entitled to service of orders include:
A.  Child Support.  Service of proposed child support orders upon the state child support agency or district attorney.  Although they are not parties to a case, have never appeared, and are not reflected in the court’s service list, they may be entitled to receive service of certain orders.
B.  The Sheriff.  Although the court may issue an order to the sheriff, the plaintiff may have the obligation to serve the sheriff, not the court.  The sheriff is not included in the Court’s service list.
CONCLUSION
The Court does not have a duty to maintain an official list of all entities entitled to service in all situations.  Courts have not assumed liability to litigants who rely on the court’s service list.  Under current law, the duty and the liability for completing service remains with the filer.  Therefore, the filer should maintain its own service list.  
Even if the court’s service list is not a “master list” of participants entitled to receive service there is value in making the list available to filers.  If filers can access the court’s service list, they can compare it to their service list as an aid in identifying missing or out of date information.
RECOMMENDATION

I therefore recommend the TC make the following change the ECF 3.x standard.

The Filing Assembly MDE MAY obtain the Court’s service information for all parties in an existing case at any time by invoking the GetServiceInformation operation with the appropriate case number on the Court Record MDE.  The service list returned by the GetServiceInformation operation assists the filer to maintain the filer’s service list and is not a substitute for the filer’s service list.  To provide this information, the Court Record MDE MUST have access to the court’s registry with all updated information about case participants.  There MUST be only one such registry per court, though multiple courts MAY share the same registry.  The Court Record MDE responds synchronously to the Filing Assembly MDE with a service list reflecting the most current contact information available to the court necessary to complete secondary service, whether electronically or by other means.
If the court provides a hub Service MDE, the electronic service information returned from this query MUST include the court’s Service MDE ID for all case participants who have one.
A party to a case is always the official target of service.  In practice, the system will actually deliver to pro se litigants and to attorneys as intermediaries.
The duty to complete secondary service is upon the filer, and not the court, except when the court is the filer.
The GetServiceInformation operation returns a service list current as of the transaction.  No assumption can be made that the data returned by the operation will remain current for use at any future point in time.

Page 1 of 5

